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PER PRADIP KUMAR KEDIA - AM:

The captioned appeals have been filed at the instance of the assessee

against the respective orders

of the Commissioner

in the assessment orders both dated 30.03.2016 passed by the Assessing
Officer (AO) under s. 143(3) r.w.s. 147 of the Income Tax Act, 1961 (the
Act) concerning AYs. 2011-12 & 2012-13.

of Income Tax

(Appeals)-1, Ahmedabad (‘CIT(A)’ in short), both dated 22.11.2017 arising
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2. The grievances raised being common, both the cases were heard

together and disposed of by the common order.

3. We shall first take wup assessee’s appeal in ITA No.
100/Ahd/2018 concerning AY 2012-13.

ITA No. 100/Ahd/2018-AY-2012-13

4. As per its grounds of appeal, the assessee has challenged the
assumption of jurisdiction under s.147 r.w.s. 148 of the Act as well as

disallowance of donation expenses of Rs.25 Lakhs on merits.

5. When the matter was called for hearing, the learned AR for the
assessee first adverted to the assumption of jurisdiction under s.147 of the
Act and submitted that the action of the lower authorities in issuance of
notice under s.148(2) of the Act for assumption of jurisdiction under s.147
of the Act is without authority of law and subsequent order passed under
s.143(3) of the Act is accordingly bad in law. To propagate further, the
learned AR pointed out that despite filing return of income in pursuance of
notice issued under s.148(2) of the Act, the revenue authorities have failed
to provided copy of reasons recorded under s.148(2) of the Act as mandated
by the Hon’ble Supreme Court in the case of GKN Driveshafts (India) Ltd.
v. ITO (2003) 259 ITR 19(SC). The learned AR thus submitted that it is not
known as to whether the action of the AO under s.147 of the Act is within
four corners of law or not. Addressing the issue on merits, the learned AR
submitted that the donation expenses of Rs.25 Lakhs incurred by the
assessee was corroborated by receipts issued by the donee as well as bank
payments etc. The donee was approved by the competent authority under
Income Tax Laws for availing deduction. The learned AR however
submitted that a reference has been made to some adverse statement
obtained from the donee, a copy of which was never provided to the
assessee. The assessee therefore could not avail its right of cross
examination to the donor. It was thus pointed out that action of the

Revenue for disallowance of donation expenses is clearly in violation of
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principle of natural justice. On inquiry from the bench, the learned AR
however fairly submitted that the issue may be remitted back to the file of
the AO with suitable directions to redo the assessment by observing

principles of natural justice.

6. The learned DR relied upon the orders of the lower authorities but
however also voiced his concurrence with the proposal on behalf of the
assessee for setting aside the present action to enable the AO to reframe the

assessment in accordance with law.

7. We have carefully considered the rival submissions and perused the
orders of the authorities below. It is contended on behalf of the assessee
that completed/time bared assessment has been reopened by invoking
powers of drastic nature embodied in Section 147 of the Act without
providing the reasons recorded under s.147 of the Act. Section 148(2) of
the Act requires the AO to record his reasons for issue of notice. The
Courts have held that recording of such reasons is mandatory and the issue
of notice without such reasons is invalid. The Hon’ble Supreme Court in
GKN Driveshafts (India) Ltd. v. ITO (2003) 259 ITR 19(SC) also held that
the AO is bound to furnish reasons within a reasonable time to the assessee
and the assessee is entitled to file his objection to the maintainability of
notice. The AO, in turn, is bound to dispose of the objection so filed, by
passing a speaking order. Following this decision of Hon’ble Supreme
Court, various cases have come up before different High Courts to consider
the consequences where the AO passed the re-assessment order without
following the judicial fiat laid down by the Hon’ble Supreme Court.
However, when inquired on facts, the assessee however could not submit
any proof demanding the copy of reasons at the threshold before the AO.
The copy of recorded reasons are also not extracted by any of the lower
authorities. We thus not in a position to adjudicate the legal issue raised
on validity of assumption of jurisdiction under s.147 of the Act one way or
the other. At this stage, having regard to the belated objection of the
assessee of non-availability of reasons recorded, it will be only fair and

befitting that a fresh opportunity is given to the assessee by the AO to
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provide the copy of reasons and dispose of objection of the assessee in this
regard, if any, as per procedure laid down by the Hon’ble Supreme Court in

the case of GKN Driveshafts (India) Ltd. v. ITO (2003) 259 ITR 19(SC).

7.1  We also simultaneously take note of firm objection of the assessee on
merits that adverse statement made on behalf of the donee against the
assessee ought to have been provided to the assessee before placing
reliance there upon. Judicial propriety demands that evidence collected
and sought to be used against the assessee is confronted to the assessee to
uphold the principles of natural justice. Needless to say, the statement of a
third party which has been made the basis for addition is required to be
provided to the assessee to enable him to appreciate the contents thereof
and to defend its position. The Hon’ble Supreme Court in case of Andaman
Timber Industries vs. CIT (2015) 62 taxmann.com 3 (SC) has assailed the
action of the Revenue and observed that not allowing the assessee to cross
examine a witness whose statement is sought to be relied upon is a serious
flaw and offends the principles of natural justice. It is the contention of
the assessee that such opportunity to cross examine the witness is a must to
enable it to discredit the adverse testimony of the witness. The breach of
sacrosanct principles of natural justice is fundamental and goes to the root

of the issue. Hence, the appeal of the assessee merits acceptance.

7.2  We accordingly set aside the order of the CIT(A) and restore the
issue involving lack of jurisdiction and consequent adjudication on merits
back to the file of the AO for de novo assessment in accordance with law
after following principles of natural justice and after following due
procedure for re-assessment as laid down by the Hon’ble Supreme Court in
GKN Driveshafts (India) Ltd. (Supra). It shall be open to the assessee to
place all the evidences and contentions as it may consider expedient before
the AO with regard to usurpation of jurisdiction under s.147 of the Act as
well as to enable the AO to frame re-assessment on merits in accordance

with law.
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8. In the result, appeal of the assessee for AY 2012-13 is allowed for

statistical purposes.

ITA No. 99/Ahd/2018-AY-2011-12

9. In parity with the observations made in AY 2012-13, we also
consider it expedient to set aside the order of the CIT(A) in AY 2012-13
appealed against in ITA No. 99/ahd/2018 where the assessee is stated to be
placed in similar situation. Thus, in consonance with the directions made
in ITA No. 100/Ahd/2018 concerning AY 2012-13, all issues raised in ITA
No0.99/Ahd/2018 concerning AY 2011-12 are also set aside and restored to

the file of the AO for de novo adjudication in accordance with law.

10. In the result, appeal of the assessee in ITA No0.99/Ahd/2018 for AY

2011-12 is allowed for statistical purposes.

11. In the combined result, both appeals filed by the assessee are allowed

for statistical purposes.

| This Order pronounced in Open Court on  18/11/2019 |

Sd/- Sd/-
(RAJPAL YADAYV) (PRADIP KUMAR KEDIA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Ahmedabad: Dated 18/11/2019
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